IN THE CIRCUIT COURT OF THE

17TH JUDICIAL CIRCUIT, IN AND

FOR BROWARD COUNTY, FLORIDA

In the Interest of 




Case no. ____________

_________________,




Judge Steven Feren 
A Child.

                                        /

MOTION FOR DISQUALIFICATION OF JUDGE

Pursuant to Florida Rule of Judicial Administration 2.330, the Child, __________, by and through the undersigned attorney, requests this Court to enter an order disqualifying itself from all further proceedings in the above-styled cause, and as grounds therefore states the following:


FACTS

  1.  The Child is currently charged by petition with a misdemeanor,  ______________________.  The Child is also charged in case number _______ with ___________________.  In addition to hearing pretrial motions and determining disposition, the trial court is the trier of fact on the merits in these cases.

2.  This Court, at the conclusion of its docket, disclosed its case management practice in open court on May 28, 2009.  The court expressed its disdain for trials and its intent to punish a child for going to trial by adjudicating the child delinquent if found guilty and running any disposition consecutive to any other disposition imposed.  The court also minimized the importance of misdemeanor cases and informed the assistant public defender that the court will be “upset” if a child proceeded to trial on one case if the child was also charged with other acts of delinquency because it was a waste of judicial time.  The court instructed the attorney to inform the court at sidebar why the child wished to proceed to trial so as to alleviate the court’s anger.  Specifically, the court stated:
The only thing that I would like to – or that I feel needs to be addressed is when the child has multiple cases- four, five, six, seven cases- how to resolve those situations.  Certainly I can see that if one of the cases has a particular charge that would remain on the child’s record, there might be a desire to try to dispose of it separately.  I could see maybe even a little bit if it was a felony versus a misdemeanor, although not all of the felonies ultimately matter down the road.  There’s really no difference between a grand theft and a petit theft withheld.  It’s still going to be a theft one way or the other.  Doesn’t make a difference.  But if you have six or seven cases against the child- …. You know, the court wonders with all the cases that I have, how judicially economic
 it is to go to trial on one case where there’s not a difference in what the record’s going to be, but only the fact that you or Mr. Sobocienski or Ms. Chase feel that it’s a weak case and could be, you know, or should be won if the case went to trial.
  But it still leaves five or six other cases that are going to wind up getting pled out anyway.  It doesn’t appear to be a judicious use of my time. . . In a situation where there’s five cases, you know and the plea is going to be you know a withheld and a hundred fifty hours of community service on the main case and everything else is just going to go along with it and where there’s no difference whether there’s – those other cases, whether there’s three of them or four of them the punishment is still going to be the same, then I don’t understand why on earth I have to spend time going to trial when it really doesn’t matter in the long run to the child.
 (transcript at pages 15-17)
3.  The court somewhat qualified its statement by saying it understands that “in some instances” the child might need to go to trial, but continued by saying, “in a situation where it’s a trespass, a loitering and prowling, a petit theft, that’s not going to make me happy if I’m going to have to go to trial on something like that when I see that there’s four or five other cases  and typically the child already has prior withheld adjudications on the record anyway.”  The court further stated that it would “take a look at those” on a case by case basis. The court clearly believes that a child charged with more than one case has a propensity for committing delinquent acts and must be guilty. (Transcript page 18)

4.  The court instructed the assistant public defender that he “can always come up and explain to me why I should not be upset that you’re going to trial.” (transcript at page 18)  The court also admonished counsel for going to trial just because defense counsel thought the child was not guilty: 

So, I mean, it has come up where you’ve wanted to go to trial on a misdemeanor case just because, you know, you thought that the stop was bad or, you know, the child wasn’t really trespassing or loitering or prowling or whatever, and when there’re so many other cases  that the child has that have to be adjudicated anyway, it’s a waste of time just to take one case out and go to trial on it just because you think it’s a winner. . . . I don’t believe that the misdemeanors matter, ultimately.  But as I said, you know, just come up and explain to me at the appropriate time why you feel that one out of six cases needs to go to trial.  I mean, as far as the timings concerned, you know, that case can always be continued again until the other five cases are ready to be disposed of and then packaged up along with it.”

(transcript at page 18-20)

5.  The Court also advised that it would punish a child for maintaining his or her innocence.  The court informed counsel that if a child goes to trial on a case and loses, the child will be adjudicated and any sentence imposed will be consecutive to any plea.  Moreover, the court instructed defense counsel on how to convince a child to plead to a delinquent act, despite the child’s protestations of innocence, by stating:
But they don’t understand.  You know, in their minds. “I want my day in court.  I didn’t do this loitering and prowling.  I want to go to trial on this case.”  And you say, “Okay. Well, they’re my client.  I have to do that if they say they want to go to trial.”  You have to explain to them though, that if they go to trial on that case and they lose, I’m going to adjudicate them, which is going to be a more significant blot on their record than, you know, a withheld along with a bunch of other withhelds is going to be, and that I’m probably going to give them some punishment over and above what they might later plead to.  You know, if I sentence the child to, theoretically, an adjudication and a hundred hours of community service and later on you come back and you have a plea on the other five cases for a hundred hours community service on it, I’m not going to do it concurrent because the child took his chances, went to trial , I found him guilty, and he has to do a separate punishment on that in my mind as opposed to the other cases where the court is giving him what’s agreed to between the parties as an expediency because the child is pleading no contest and the court doesn’t know whether the child is guilty or not guilty or would be guilty or not guilty if it went to trial.

 (transcript at page 21)  These statements evidence the court’s policy to adjudicate those children who maintain their innocence, lose at trial and have other pending cases.
6.  The Court further explained that it treats differently those that plead no contest and those that exercise their right to trial and maintain that they are innocent: “No, I’m not punishing them for exercising their right to trial.  I believe that if you go to trial and I hear all the evidence and I find you guilty, that because I’ve found you guilty, you should get a punishment and that punishment is different than if you come in front of me and you plead no contest and I don’t know whether you’re guilty or not, and I’m just giving you whatever it is that’s agreed upon between the parties.  It’s not punishment for going to trial.  It’s punishment for being adjudicated and being found guilty.”   (transcript at page 22-23)  
7.  This Court’s statements set forth above establish that the court will adjudicate the child if found guilty, and will sentence consecutively if he chooses to exercise his right to trial and maintains his innocence.  The court’s statements establish that the court does not want to try this case and is angry at the child for proceeding to trial and needs an explanation why the child wishes to go to trial.  The court’s statements establish that the court does not believe that innocence is a reason to go to trial and does not wish to deal with motions to suppress.  Moreover, this Court’s statements establish that the court thinks trying a misdemeanor case is a waste of its time and the child should “package” this case in a plea to his other outstanding cases regardless of the strength of the state’s case or the guilt or innocence of the child.  Finally, the court’s statement that it gets “upset” at children for exercising their right to trial shows that this Court will be angry with the child for going to trial.  These sentiments cause the child to fear that he will not get a fair and impartial trial or disposition hearing in his misdemeanor case.

8.  The child’s motion is timely made.  The child was advised by counsel on ____________ of this Court’s statements.   

9.  Based on the foregoing, the child has a well founded fear that this Court is prejudiced against him and that he will not receive a fair trial and if convicted, disposition hearing.

ARGUMENT

This Court's statements set forth above have caused the child to reasonably fear that he will not receive a fair and impartial trial and/or disposition in this case.

A trial court presented with a motion to disqualify must limit its review of the motion to making a "bare determination of legal sufficiency."  Bundy v. Rudd, 366 So. 2d 440, 442 (Fla. 1978).
  The purpose of such a limitation is to "ensure public confidence in the integrity of the judicial system . . . ."  Livingston v. State, 441 So. 2d 1083, 1086 (Fla. 1983); see also Rogers v. State, 630 So. 2d 513 (Fla. 1993).  The Florida Supreme Court reiterated in Livingston:

Prejudice of a judge is a delicate question to raise but when raised as a bar to the trial of a cause, if predicated on grounds with a modicum of reason, the judge against whom raised, should be prompt to recuse himself [sic].  No judge under any circumstances is warranted in sitting in the trial of a cause whose neutrality is shadowed or even questioned.


. . . . 

The judiciary cannot be too circumspect, neither should it be reluctant to retire from a cause under circumstances that would shake the confidence of the litigants in a fair and impartial adjudication of the issues raised.

441 So. 2d at 1085-86 (emphasis supplied) (citation omitted); see also Hayslip v. Douglas, 400 So. 2d 553, 555 (Fla. 4th DCA 1981); CODE of JUDICIAL CONDUCT Canon 3-C (2008).  


The proper avenue to seek disqualification of a trial judge in Florida is through a Motion for Disqualification pursuant to Florida Rule of Judicial Administration 2.330.  See Brown v. St. George Island, Ltd., 561 So. 2d 253, 255 (Fla. 1990).  Attached to this motion is a sworn affidavit signed by the child alleging specifically the facts and reasons relied on to show the grounds for disqualification.  This motion is timely filed. Michaud-Berger v. Hurley, 607 So. 2d 441 (Fla. 4th DCA 1992).  This motion complies in all respects with the requirements contained in Rule 2.330.

Rule 2.330 provides that this Court shall "determine only the legal sufficiency of the motion and shall not pass on the truth of the facts alleged.  If the motion is legally sufficient, the judge shall immediately enter an order granting disqualification and proceed no further in the action."

This motion is legally sufficient pursuant to Rule 2.330.  The inquiry in a motion for disqualification "focuses on the reasonableness of the defendant's belief that he or she will not receive a fair hearing."  Rogers v. State, 630 So. 2d 513 (Fla. 1993).  The child "need only show a well grounded fear" that this Court cannot provide a fair hearing in this matter.  Id. (citation omitted).

The trial court stated that a child who goes to trial and loses and who has other pending cases, will be adjudicated delinquent and be sentenced consecutively to any plea.  In Hayes v. State, 686 So. 2d 694 (Fla. 4th DCA 1996), the district court reversed the denial of the defendant’s motion to disqualify the court.  In Hayes, the defendant filed a motion to disqualify alleging that the court stated it would never sentence to time served a defendant found in violation of probation. Id. at 695.  The district court held that “Judge Goldstein’s alleged comment in this case suggests that he would never consider a certain sentencing option.” Id. at 696. The court held that “completely ruling out a minimum sentence before the evidence is heard is no different than ruling in a maximum sentence without hearing evidence.” Id. at 696.  At bar, this Court has ruled out withholding adjudication if the child proceeds to trial and is found guilty.
Similarly, in Gonzalez v. Goldstein, 633 So. 2d 1133 (Fla. 4th DCA 1994), the district court granted prohibition finding that the defendant’s motion for disqualification should have been granted.  The motion alleged that the trial court, in an authorized ex parte communication, advised defense counsel that it intended to re-sentence the defendant to the maximum guidelines sentence and would not hear any mitigating evidence. Id. at 1184.  The district court held:

A trial judge’s announced intention before a scheduled hearing to make a specific ruling, regardless of any evidence or argument to the contrary, is the paradigm of judicial bias and prejudice.  We could not imagine a more telling basis for a party to fear that he will not receive a fair hearing.

Id.  In Torres v. State, 697 So. 2d 175 (Fla. 4th DCA 1997), the district court also granted prohibition and ordered disqualification after the trial court abandoned individualized sentencing considerations.  The facts alleged herein, specifically that this Court stated that it would adjudicate a child found guilty at trial and that it would dispose of the case consecutively, warrant disqualification.  The court has announced a specific ruling before hearing any evidence and has abandoned individualized sentencing considerations by pledging to adjudicate any child who loses as trial and has other pending cases.

In addition, the court’s statement that it gets “upset” when a child wishes to go to trial and believes a finding of guilt doesn’t matter to a child warrant disqualification.  These allegation "would place a reasonably prudent person in fear of not receiving a fair and impartial" hearing.  See id.

Furthermore, the Court’s statements that a trial, regardless of the strength of the state’s case or the child’s claim of innocence, is a waste of judicial time also warrant disqualification.  In B.R. v State, 902 So. 2d 333 (Fla. 5th DCA 2005), the district court vacated the disposition and remanded for a new disposition hearing and sua sponte removed the trial court from that hearing because the court made statements which discouraged the child from pleading not guilty and maintaining his innocence. In B.R., the trial court stated:

I’m going to let y’all know that the Court sanctions are going to be a lot tougher if we are forced to go to trial when it’s an obvious case, than they would be if you would come- if you step forward and admit you just made a mistake, if you did…But I don’t admire the fact that you have taken up this Court’s time, when this case could have been resolved appropriately.  
Id. at 334.  The district court held that the record was clear that the court was displeased with the child for maintaining his innocence in light of eyewitness testimony and for wasting the court’s time in going to trial.  “[T]he court’s improper statements in the record require that a new disposition hearing be held before a new judge.”  See also, Johnson v. State, 679 So. 2d 831 (Fla. 1st DCA 1996) (sentence vacated and case remanded for sentencing in front of new trial judge after court admonished defendant for going to trial on “absolutely indefensible case.” District Court held comments suggested sentence was result of exercising right to jury trial.) Likewise, this Court stated that it would more severely punish a child found guilty at trial.

The Florida Supreme Court has reasoned that "[t]he attitude of the judge and the atmosphere of the court room should indeed be such that no matter what charge is lodged against a litigant. . . [the litigant] can approach the bar with every assurance that he [or she] is in a forum where the judicial ermine is everything that it typifies, purity and justice."  Crosby v. State, 97 So. 2d 181,184 (Fla. 1957)(quoting Davis v. Parks, 141 Fla. 516, 194 So. 613, 615)).  The trial court’s statements have left the child with a reasonable belief that he will not receive a fair and impartial trial or sentencing. 

CONCLUSION

WHEREFORE, based upon the foregoing, the child requests this Court to grant the Motion for Disqualification of Judge so another circuit court judge may be randomly assigned to preside over this case.

Respectfully Submitted,


Howard Finkelstein

Public Defender

17th Judicial Circuit

________________________

Florida Bar No. 

(954) 831-











201 S.E. 6th Street

Third Floor - North Wing

Ft. Lauderdale, Fl. 33301

Attorney for the Child

CERTIFICATE OF GOOD FAITH

I HEREBY CERTIFY that the motion and the Child’s statements contained in the attached affidavit are made in good faith.  

______________________________

Assistant Public Defender


CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion for Disqualification of Judge has been furnished by hand to The Honorable Steven Feren, Circuit Court Judge and the Office of the State Attorney, Broward County Courthouse, Fort Lauderdale, Florida, this ______ day of _______, 2009.
______________________________


AFFIDAVIT OF CHILD
The undersigned affiant, ________________, after being duly sworn, deposes and states as follows:

1.  I am the respondent  in the case of  In the Interest of _______________, case no. __________.
2.  I was advised by my attorney on ______________ that this Court, at the conclusion of its docket, discussed case management in open court on May 28, 2009.  During that discussion, the court expressed its disdain for trials and its intent to punish a child for going to trial by adjudicating the child delinquent if found guilty and running any disposition consecutive to any other disposition imposed.  The court also minimized the importance of misdemeanor cases and informed the assistant public defender that the court will be “upset” if a child proceeded to trial on one case if the child was also charged with other acts of delinquency because it was a waste of judicial time.  The court instructed the attorney to inform the court at sidebar why the child wished to proceed to trial so as to alleviate the court’s anger.  Specifically, the court stated the following:

The only thing that I would like to – or that I feel needs to be addressed is when the child has multiple cases- four, five, six, seven cases- how to resolve those situations.  Certainly I can see that if one of the cases has a particular charge that would remain on the child’s record, there might be a desire to try to dispose of it separately.  I could see maybe even a little bit if it was a felony versus a misdemeanor, although not all of the felonies ultimately matter down the road.  There’s really no difference between a grand theft and a petit theft withheld.  It’s still going to be a theft one way or the other.  Doesn’t make a difference.  But if you have six or seven cases against the child- …. You know, the court wonders with all the cases that I have, how judicially economic it is to go to trial on one case where there’s not a difference in what the record’s going to be, but only the fact that you or Mr. Sobocienski or Ms. Chase feel that it’s a weak case and could be, you know, or should be won if the case went to trial.  But it still leaves five or six other cases that are going to wind up getting pled out anyway.  It doesn’t appear to be a judicious use of my time. . . In a situation where there’s five cases, you know and the plea is going to be you know a withheld and a hundred fifty hours of community service on the main case and everything else is just going to go along with it and where there’s no difference whether there’s – those other cases, whether there’s three of them or four of them the punishment is still going to be the same, then I don’t understand why on earth I have to spend time going to trial when it really doesn’t matter in the long run to the child. (transcript at pages 15-17)

3.  My attorney said that the court somewhat qualified its statement by saying it understands that “in some instances” the child might need to go to trial, but continued by saying, “in a situation where it’s a trespass, a loitering and prowling, a petit theft, that’s not going to make me happy if I’m going to have to go to trial on something like that when I see that there’s four or five other cases  and typically the child already has prior withheld adjudications on the record anyway.”  The court further stated that it would “take a look at those” on a case by case basis. (Transcript page 18)

4.  My attorney told me that the court instructed the assistant public defender that he “can always come up and explain to me why I should not be upset that you’re going to trial.” (transcript at page 18)  The court also admonished counsel for going to trial just because he thought the child “wasn’t really trespassing.” 

So, I mean, it has come up where you’ve wanted to go to trial on a misdemeanor case just because, you know, you thought that the stop was bad or, you know, the child wasn’t really trespassing or loitering or prowling or whatever, and when there’re so many other cases  that the child has that have to be adjudicated anyway, it’s a waste of time just to take one case out and got to trial on it just because you think it’s a winner. . . . I don’t believe that the misdemeanors matter, ultimately.  But as I said, you know, just come up and explain to me at the appropriate time why you feel that one out of six cases needs to go to trial.  I mean, as far as the timings concerned, you know, that case can always be continued again until the other five cases are ready to be disposed of and then packaged up along with it.”

(transcript at page 18-20)

5.  My attorney advised me that the court informed counsel that if a child goes to trial on a case and loses, the child will be adjudicated and any sentence imposed will be consecutive to any plea:

But they don’t understand.  You know, in their minds. “I want my day in court.  I didn’t do this loitering and prowling.  I want to go to trial on this case.”  And you say, “Okay. Well, they’re my client.  I have to do that if they say they want to go to trial.”  You have to explain to them though, that if they go to trial on that case and they lose, I’m going to adjudicate them, which is going to be a more significant blot on their record than, you know, a withheld along with a bunch of other withhelds is going to be, and that I’m probably going to give them some punishment over and above what they might later plead to.  You know, if I sentence the child to, theoretically, an adjudication and a hundred hours of community service and later on you come back and you have a plea on the other five cases for a hundred hours community service on it, I’m not going to do it concurrent because the child took his chances, went to trial , I found him guilty, and he has to do a separate punishment on that in my mind as opposed to the other cases where the court is giving him what’s agreed to between the parties as an expediency because the child is pleading no contest and the court doesn’t know whether the child is guilty or not guilty or would be guilty or not guilty if it went to trial.

 (transcript at page 21)

6.  My attorney told me that the Court further explained that it treats differently those that plead no contest and those that exercise their right to trial: “No, I’m not punishing them for exercising their right to trial.  I believe that if you go to trial and I hear all the evidence and I find you guilty, that because I’ve found you guilty, you should get a punishment and that punishment is different than if you come in front of me and you plead no contest and I don’t know whether you’re guilty or not, and I’m just giving you whatever it is that’s agreed u[on between the parties.  It’s not punishment for going to trial.  It’s punishment for being adjudicated and being found guilty.   (transcript at page 22-23)  

7.  This Court’s statements set forth above establish that the court will adjudicate me and will sentence consecutively if I choose to exercise his right to trial and am found guilty.  The court’s statements establish that the court does not want to try this case and needs an explanation why I to go to trial.  The court’s statements establish that the court does not believe that innocence is a reason to go to trial and does not wish to deal with any motion to suppress.  Moreover, this Court’s statements establish that the court thinks trying a misdemeanor case is a waste of its time and that I should “package” this case in a plea to my other outstanding cases regardless of the strength of the state’s case or my guilt or innocence.  Finally, the court’s statement that it gets upset at children for exercising their right to trial shows that this Court will be angry with me child for maintaining my innocence and going to trial.  These sentiments cause me to fear that I will not get a fair and impartial trial or disposition hearing in my misdemeanor case.

8.  My motion is filed within ten days of being advised of these facts by my attorney.  
9.  The court’s statements set forth in this affidavit create in me a well founded fear that I will not receive a fair and impartial trial and disposition in this matter.

10.  I have read the Motion for Disqualification of Judge and certify that it is true and correct.

_______________________                                                   








Child
State of Florida

)

County of Broward

)

Before me, the undersigned authority, this day personally appeared ______________________, who first being duly sworn, says that he is the respondent in the above styled cause, and that he has read the foregoing, and that all of the matters are true and correct.

___________________                                                   
Child
Sworn and Subscribed before me

this       day __________, 2009

Notary Public

       Personally known

       Produced Identification

Type of Identification : Broward Sheriff’s Office Inmate Movement Card with Photo               
  Broward Sheriff’s Office Booking Sheet with Photo                             
   Other (specify)
� The court has only tried two cases to verdict since taking the bench in January, 2009.





�  The court erroneously asserts that defense counsel alone makes the decision whether to go to trial.





�  There are a myriad of reasons why a child would maintain a not guilty plea; the level of punishment is just one.  Not having committed the crime, loss of student funding, military admission, police academy eligibility, and other personal principles are other reasons the child may not want to plead guilty.  


� The court’s statements of the ramifications of withheld adjudications are incorrect.  Withheld adjudications are scored as priors, used to enhance misdemeanor charges to felony charges and are treated in many instances as adjudications.


     � Florida Rule of Judicial Administration 2.330(f) specifically provides the following:


The judge against whom an initial motion to disqualify under subdivision (d)(1) is directed shall determine only the legal sufficiency of the motion and shall not pass on the truth of the facts alleged.  If the motion is legally sufficient, the judge shall immediately enter an order granting disqualification and proceed no further in the action.  If any motion is legally insufficient, an order denying the motion shall immediately be entered.  No other reason for denial shall be stated, and an order of denial shall not take issue with the motion. 
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