
IN THe CIRcUIT COURT OF T ! SEVENT!ENTH JUDICIAL CIRCUIT
IN AND FOR BRO ~RI) COUNTY, FLORIDA

STATE OF FLORIDA,
Plalritlf,

)

)

)

)
)

)
)
)
)

CASE NO.: 08-23678CF10A

JUDGS: JOHN J. MURPHV II

v.

JOHN MAZURCO,
Defendant.

ORD

THIS CAUSE cam. before the Court upon DefndBnt's Motion to Suppre$ on

October 3D, November 4, and Nov ber 5, 2009. ThlQ Court, havIng considered
DQfendant$ motion, testimony of wfn sse;, oral argument of counsel and applicable

law, finds as fOllows:

On Oecmber 12, 2008, Oat dive Loges, of the Browart Sheriffs Ofce,
received information from a credible a d proven confidential sourc (ha Defendant was

seilng cocaine frm hi. reidenco at 2031 NE 53rd Street. Fort Lauderdale, Florie.

Additionally. the tIp speifed the nam i John Ma2'ZUrc 1hat he was II white male; he

owned or operated a White Kia sutorno ile and a tag number for the Kia.

On December 12, 2008, pursu nt to Sergeant Swlshetl! InstructIon. Detectves

Mooer and AQuilar along with other p lice offcers responded to Defendant.s reSidence

and took up survellanoe. A white a was observed in the dr1vewiay and Deteotive

Moeert confirmed the vehlole was re ¡stere to John Mazurco. However, Michael

Antnony Mazzurco testfd he own~ he white Kh~ aulmoblle and it was registere at

his address 2655 NE 111h Street, #701, Fort Lauderdale, Florida,

DurIng surveilance, II white ale and ie whIte female are observed leavIng

Defendant's r9Gldence. ènterfng Int a white M.,rc:dM automobile and driving off. The

two peJ1ns leaving Defendantsre Idence are later Identied as Defendant and

Mlchere Nosky. While Detectives M ceri and Aguilar continue their 8urvélJance of

Defendente residence. Sergeant Swts er and other police offo~lls follow Defendant and

Mlchel~ Nosky 88 they leave DefllJ'da ts residence. Polica conduct a trac stop of the
white Merodee automobile; Defendan . who ¡, driing, ia arrted.



Serge8nt SwlshQr then Instruct Deteçtives Moeeil and Aguilar to make contact

with anyone at Defendants reslden . Dete~lves Moceri and Aguilar approach

Oefendant$ resIdence knack on U'e front door and observ a whlte "'mare fatf;r
identifed 98 Cluistlna MS;2Urc frantle Inside the resIdence running frm rom to room.

The d6tectives testlfed Christina M 2Zuroo was dl'8sed; she testlfed she was

undressed. Detectives peer into t e r'sidenOG and again knock on th. door.

Concerned that someone Is attmptin to break into the ~sidenCG through a window,

Christina Mazzurco calls Defendant, ér fater, on two occasions and 1$ told on both

occasions "don't answer the doot'. hrfStina Mazzrcls third call to Dofendant went

un¡.m8wared. Chnstinl1 Mazurc sft an the floor shaking. Shortly thereafter, she

decides to get dresed and answer the dOtr.

When Chñstina Mazurco an wers the door. Detecives Moceri and Aguilar

identify themselves as police offce and ask If Deendant is inside the residence.

Chrlstina Mazzrco responds that De ndant is not at home. Detecte Moceri smells

the odor of cannabis. Detectives Moe n and Aguilar enter the residence. ACCrding to

Detectives Mocert and Agullar, they 0 taln Chri&tJna Mazurco's verbal consent before

entering and searching Defendant's r sidence. Christina Mezzurco disputs same and

assert she neither consented to entry Into nor search of Defendant resldenee.

Prior to the :It!a.rch of Defenda ts resJdence. Detecte Mooerl did a proetive

sweep, During the protective sweep, Csteetive Moceri observed in plain view what he

believed was cocaln~. Based upon Detective Mocari's observatJon as well as other

information a search warrant was 0 talned fOr Defendant's resIdence. Durtng the

search. cocaine, cannabis, OXYCOdo e and firearms were dlsCO"eirQd In Defendants

residence and seized. BBsed t.pon vIdence seize at the reidence, the Defendant

was arrested for Armd Trafcking in ocalne and Tracking In Oxycodone. Derendant

was later charged by InformatIon wit Traffcking In Cocaine, Traffcking In Oxydone,

F'os.8Elsslon of Cennabrs and Possess on of Drug Paraplimilia.

Deputy Castro, a K-9 gfcer, as dispatched to the trffc ::top 8nd was iatar

requested to take the statement of hristlna Mattrco and Michele Nosky. Ceputy

Castro maintaIns he took a single ~tement from ChrlstinEl Mazzurc. Chrstina
Mazzurco disputeiii Game and testlf tw statemants were taken and she belIeves her

fitst sttement erased. It Is clear that MIchele Noeky's statement was taken at 2: 12 AM

and Christina MazurcQ's statement r¡ taken at 2.:50 AM.



, l ,,~r ~q

Micnelia N08ky is Defendant'

automobile and accompanied Defends

NoSky, Defendant regularly drove the

to hie daughter ChristIna Mazzurc.

Janè Dav's was called to teat as 911 records cU$todlan for Broward Sheri

Ofoe. Janis DaVis testì1ied her off received timely requests for 911 rerds frm

defense counsel; but the recrds were "advertntly destn:yed.
Defendant now moves to sup ress all evidence Obtained dunng the seirch

claiming the aearch Wíl6J unlawfl, 0 endant.s cantralsrgl,menl Is that even though a

se~rch warrnt was obtained for efendants residence, since the warrnt WetS

predicated upon an ¡n'tial warrantel enti' Into the residence wiout consent end

without exIgent oircumstance. the eVIdence seize must be suppresse, The
Defendsnt also argues the search wa ot was secure based upon en affdavi which

lacked probable cause. This Court Ql'es in part, anc finds that Defendant's motion

should b8 granted.

As to De~ndants seoond arg manti where o"e. challenges a search Conducted

pursuant to a $èarc warrant, the sta daro for J'view Is whether the swom fact In the

affdavit establish a sub5tantial basis r concuding that probable oauGe exsted. State

v. Raab, 920 SO.2d 1175 (Fla 4~ A 2006), The factuai allegation$ made In the

affdavit were sufclent to establish p bable causa to search Defendant's resIdence.

HoWeVer. a,s to Defendant's ç nwl argument, since the warrnt was predicaed

upon an InltJal warrntless entry Into Ð reIdence without coneent ~nd witout exgent

circumstances, the evidence serze must be suppressed. The search of the

Oefendents residence rests solely u n Chrl$tina M~urc'a al/eged consent to enter

the resldenCè. On the IS6ue of conRe t this Court ,nnds Christlria Mazurc credible.

Detctives Mooeri and Aguilar dId not have probable cause to enter and search

Oefèndants reaidli'mce untri 6lfter Det ctivCl Moeel''s entry 8hd observation of oooaine In

plain view dUi1ng the protecIve awe p. It is well established thiit a search conducted

pursuant to valid consent is a reco n,;zd exception to the requlremenb of probable

cause and a search warrant. S klot v Bu tams ,412 U.S. 218, (1973). A
question of whether oon!ent to a se rch was volunttuy or was the product of dure~n~ or

coercion Is a questIon of fact to be d tennlned from the totalit of all the clrcumstances.

gIrlfriend. Slie owns the white Mercêdes
when he was arreted. Acrding to MIChele

Ite Kil automobll. and was Intending to gIve It



Hare. there Is evidence of co rçlve tactics. Detgtl'iGG Moosri and Aguilar

knocKed. on the . door, peered Into Ch tina Mazzurco bedrom Windows at night while

she WEtS dresslng~ Deteetlv.. Moceri and Aguilar entered the residence, detined her

until a search warrnt was obtained EI d obtined her B~t8nint at 2:50 AM In a vehicle

Qccupled by murtpie offcers. Christl a MaZ2urc was a newcomer to thê law, twnt

one ye$re of age and never advised he had a right to refuse entry. It is the State's

burden to establish consent. The Stt failed to establish valid consent.

Accrdingly, it i& hen¡by;

ORDERED AND ADJUDGE that Defendant's Motion to Suppress is
GRAIIl.

DONE AND ORDIRED on thi A day of December 2009, in Chambel', Fort

Lauderdale, Broward County, Frorlda.

Copies furnished:
Geuy Ostr. Attrney for th Defend nt

Antonya Johnson, Assistant State Att rney
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